This article discusses how (non-)economic activities are defined in European competition law. It examines the criteria developed by the European Court of Justice, whether these criteria are consistent, and whether they are also applied logically. In this examination, a legal as well as an economic perspective is taken. It appears that economic insights can contribute substantially to the understanding of the Court's approach.
I. Introduction
The definition of the concept of undertaking is of crucial importance for the determination of the scope of competition law. 1 In European competition law, an undertaking comprises any entity that engages in economic activities, irrespective of its legal form and method of financing. 2 The exact legal meaning of "economic activities" has to be inferred from case law. It is therefore important to understand the case law well, and this is not always easy. The thinking of the Court of Justice of the European Union (hereafter: the Court) reveals signs of a quest for the right criteria. In that quest, it seems that, over time, inconsistencies have crept in. In addition, it is sometimes difficult to determine what the Court regards as essential criteria rather than ancillary or secondary criteria. Furthermore, criteria must be conceptually correct, but also suitable for use in the real world. At times, it seems these two aims are at odds with each other.
The first part of this article (Sections II and III) contains a "pure" analysis of European case law on the concept of undertaking, which means an analysis based on the case law itself, without the use of an additional theoretical concept. It emerges that the common thread in the case law is that the nature of the activities, as well as the objective that they promote, constitute the main decisive principle in the assessment. This reflects the essence of the functional approach as adopted by the Court, which means that an activity is considered to be of an economic nature only if it is carried out or can be carried out in a market by private undertakings. 3 In order to put this approach into practice, the Court has developed several criteria. First, the Court has looked for indications of whether the existence of a market could factually be observed in the case at hand. In addition, the Court has determined several contextual factors of relevance. The most important of these are (1) whether the examined activity amounts to the exercise of state authority or, in the case of social insurances, embodies a substantial degree of solidarity, (2) how the entity that performs the activity is financed and (3) whether or not that entity has any commercial latitude. This article will show that, generally speaking, the application of these contextual criteria is closely related to the functional approach from which they are derived. However, sometimes these criteria seem to have taken on a life of their own; side issues seem to have become main issues. Does this mean that the Court did not consistently apply its own functional approach? Or is the usefulness of this approach too limited, so that the Court had to find other criteria? These are some of the questions to which this article aims to provide an answer.
To deepen the analysis, an economic approach will be adopted in the second part (Sections IV and V). In this, it is explored whether and to what extent the theoretical framework of market failures may provide answers for the definitional questions that we encountered in the first part and whether this enables us to understand and apply the functional approach better.
One key question that arises in this context is, whether activities of the same nature always have the same status under competition law, regardless of any differences in national choices, and in the way in which they are embedded in national law. An affirmative answer to this question would do justice to the idea that, within the European Union, legal rules should apply as uniformly as possible. This is consistent with the teleological interpretation of European Union law, which guarantees that this law is incorporated into national legal systems in a uniform manner. Another possible line of thought could however be that national governments still have discretion to determine the scope of European competition law. 4 Remarkably, the European Commission gives credit to the latter view. In several documents, the Commission has stated that the status of an activity may depend on the way in which matters are organized, which can vary from one member state to another. 5 This view seems difficult to reconcile with a strict functional approach, in which only the nature of the goods should count. 6 In a strict functional approach it would thus not be feasible to shield activities that are basically of an economic nature from the scope of competition law. 7 Whether this position can actually be maintained is another question that this article wishes to answer.
Although it may look as if the European case law has resulted in a jumble of criteria over the years, it follows from the analysis below that there is a method in this madness. It appears that the case law has consistently followed a broad, functional approach. This basically means that activities are of an economic nature if they at least can be performed in a market by private undertakings. All of the Court's criteria can be understood and applied against this background, but it should be noted that this is not always clearly visible in the case law itself.
Nevertheless, the functional approach gives rise to complex questions, because it is not clear exactly why and when an activity is or is not suited to be performed by private undertakings in a market. In practice, this is a very tough question to answer. That is why it is worthwhile to test the , paras 12-13. In this line of thinking, the Commission considers it also possible that activities that belong to the essential functions of the state are nevertheless economic if the member state decides to introduce market mechanisms (para 17). 6 As also noted by Sauter; W Sauter, Coherence in EU Competition Law (OUP 2016) 77. 7 On the other hand, it is possible that member states expand the scope of their national competition laws to activities that have a non-economic character according to European law. From a community perspective, this does not raise any objections, since the effectiveness of European competition law is not affected. See: M Szydlo, 'Leeway of Member States in Shaping the notion of "Undertaking" in Competition Law' (2010) World Competition Law and Economics (33) 549.
merits of an economic approach. Economics offers insight into the question of the conditions under which markets function well, so that they can optimally contribute to the welfare of society. Often, some kind of government intervention is needed to create such conditions. In other instances this is not enough: the market fails in supplying the good in question. This is what we may call the natural domain for government activities, which may coincide with the domain of non-economic activities in competition law. 8 In the second part of this article, it is shown that an economic perspective can indeed lead to a better understanding of the case law, and may help in categorizing the various criteria that have been developed by the Court. The conclusion is that, outside the realm of social security, a line of reasoning based on the concept of "non-excludability" can help to make a distinction between economic and non-economic activities. With regard to cases within the realm of social security, the concept of "adverse selection" can be applied.
This does not mean that defining economic activities amounts to a simple exercise in practice. For one thing, government interventions can sometimes be explained by multiple motives. Furthermore, it is difficult to draw a hard line between economic and non-economic activities; that divide is often fluid. The final conclusion of this article is therefore that, when distinguishing between economic and non-economic activities, pragmatic solutions are sometimes to be preferred over a principlebased approach. Even so, those pragmatic solutions will need to have a logical link with the core principle of the functional approach.
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II. The Höfner ruling and the functional approach to the concept of undertaking
A. Case law prior to Höfner
The Höfner ruling from 1991, which will be discussed below, is one of the most important rulings for the definition of the concept of undertaking, 8 The objective of a non-economic activity is thus to create a service that cannot be created through market forces, but also, in my opinion, to create a service level that substantially exceeds any level that the market could create (see infra para IV.B.2). 9 For the sake of completeness, it is noted that this article will not extensively discuss the specific legal questions about separability of non-economic activities from economic activities and about purchasing activities. These questions are addressed in, inter alia, but also one of the most controversial. 10 It expands on previous case law. 11 In those previous cases, there was already a trend visible, whereby the Court looked beyond the formal-legal circumstances and instead focused predominantly on the nature of the activities. 12 In this approach, it is examined whether the entity fulfils the "function" of a private undertaking, consisting of the supply of goods in a market. 13 The rationale behind this approach is that the objectives of community legislation would be jeopardized if the application thereof were to depend on, for example, the legal status of an activity under national law. When the same activities would fall under community competition law in some member states and not so in others, this would harm the unity and effectiveness of community law.
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B. The Höfner ruling
Compared with previous cases, Höfner was clearly a borderline case. The case was about employment procurement of higher staff, which, in Germany, is an activity over which the Office for Employment (the "Bundesanstalt") had a legal monopoly. 15 It was not self-evident that this concerned an economic activity. After all, employment procurement is a key instrument in social and economic policy. 16 No payments were asked for the procurement activities of the Bundesanstalt; it was mainly financed by contributions from employers and employees, irrespective of the actually provided services. 17 The Court ruled first that "[…] the concept of an undertaking encompasses every entity engaged in an economic activity, regardless of the legal status of the entity and the way in which it is financed […]". 18 The Court continues:
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The controversial nature of this ruling came from the potentially very broad definition of the concept of undertaking that it contained (see infra Section II.C).
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In this jurisprudence in particular, it had already been established that the following could be considered to be non-economic activities: (1) the imposition of fees by an independent public body that acts in the public interest, and is devoid of a commercial character, and (2) the granting of concessions by municipalities acting in their capacity as public authorities. According to the description of this approach by AG Jacobs in case C-67/96 Albany International v Stichting Bedrijfspensioenfonds Textielindustrie EU:C:1999:28, para 214. 14 Case C-118/85 Tobacco Products EU:C:1987:283, paras 10-11. 15 Case C-41/90 Höfner EU:C:1991:161, para 4. 16 Ibid, para 3. 17 Ibid, para 19. 18 Ibid, para 21.
The fact that employment procurement activities are normally entrusted to public agencies cannot affect the economic nature of such activities. Employment procurement has not always been, and is not necessarily, carried out by public entities. That finding applies in particular to executive recruitment. 19 This reasoning clearly reveals the functional approach of the Court in this case. It shows that the Court was willing to take a relatively abstract approach to the definition of the concept of undertaking. At the same time, the phrase "has not always been carried out by public entities" indicates that the Court also wishes to take into account the factual, observable circumstances. This ambivalence can also be seen in subsequent cases. Furthermore, it is remarkable that the Court, as opposed to the Advocate General, did not follow the criterion that is applied in the rules for free movement where services are defined as services that are normally provided for remuneration. 20 Instead, the Court preferred a wider criterion that allows for the qualification of activities as economic if they can potentially be carried out by private undertakings.
Höfner did produce several reference points for subsequent cases. For example, the principle that the method of financing is irrelevant, is often repeated in subsequent case law. However, the implications of the broad functional approach that could be read in this ruling were soon considered to be far-reaching or even too far-reaching. It was feared that an approach that abstracted from factual circumstances on the market would result in a situation where every service that the State offers to its citizens could be regarded as economic. 21 For a period following the Höfner ruling, a divergence can be observed between the reasoning of the Advocates General and that of the Court. The Advocates General followed the broad interpretation of Höfner by applying the principle that activities are considered to be of an economic nature if these, in principle, could be carried out by private undertakings. In 1999, eight years after Höfner, AG Jacobs expressed the opinion that the Court had also applied this broad approach in subsequent cases. 23 In hindsight, this conclusion was not entirely correct. It became increasingly clear that the Court preferred not to base itself only on an analysis "in the abstract", but rather also to look at concrete factual circumstances. These are, most notably, reflected in the following questions:
(a) Is the activity actually carried out by private undertakings that compete with one another? In addition, the Court also examined whether the entity bears financial risk. 27 With this approach, the Court stayed much closer to the factual market circumstances than the broad approach of the Advocates General suggested.
The reason behind this trend might have been that it had quickly turned out that the broad interpretation of Höfner created problems, particularly in cases concerning social security. Buendia Sierra noted that the Court, already in Poucet et Pistre (1993) , completely ignored the question of whether or not the activity could be carried out by private undertakings. In his view, this would have forced the Court to classify the social insurance in question as an economic activity because social insurances (in the broad sense of the word) can, in fact, be carried out by private companies. Another striking fact is that the Court in 1997, in Diego Calì, returned to the earlier wording of Tobacco Products in which economic activities are referred to as activities "of an industrial or commercial nature by offering goods or services on the market".
29 This is repeated verbatim in a considerable number of subsequent rulings. 30 It is another indication that the Court does not prefer the more abstract line of reasoning in Höfner.
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However, there is an echo from Höfner in the Glöckner ruling, where the Court established that the activities in question (emergency transport services and patient transport services), which the court considered to be of an economic nature, were not always necessarily carried out by recognized medical-aid organizations or public authorities. 32 This development shows that the Court chose to adopt a concrete interpretation of the functional approach by basing itself, whenever possible, on what can be actually observed in the market. This seems to make sense since, in practice, an assessment "in the abstract" is not an easy task. However, this does not mean that the more abstract approach has been abandoned. The Court always has the option of falling back to it when the abovementioned indicators offer too little guidance or point in opposite directions. The Mitteldeutsche Flughafen case offers a demonstration. In this case, which was about state aid for the construction of airport infrastructure, it was argued that airports are not established by private market participants because such projects are not profitable. The General Court ruled that this is not relevant for the qualification of an economic This development did not escape the attention of the Advocates General. In his opinion in Cassa di Risparmio of 27 October 2005, AG Jacobs established that a strict interpretation of the jurisprudence at the time assumed the actual provision of goods or services on a market. However, at that point, he was still a proponent of a broader interpretation in which "[…] the emphasis, when interpreting whether an activity is economic in nature, should be placed on whether that activity could, at least in principle, be carried on by a private undertaking in order to make profits" (case C-222/04 Cassa di Risparmio EU:C:2005:655, para 78). Shortly thereafter, on 10 November 2005, AG Poiares Maduro offered in FENIN a contrary view. Although the Court continues to refer to Höfner consistently, the actual course that is followed has been adjusted, he establishes. He agrees with this because he considers that the broader interpretation of Höfner results in a situation where basically every activity would be of an economic nature: "Almost all activities are capable of being carried on by private operators. Thus, there is nothing in theory to prevent the defence of a State being contracted out, and there have been examples of this in the past" (case C-205/03 FENIN EU:C:2005:666, para 12). In the literature, this argument has also been put forward by, among others, Nistor (n 4) 143. I will argue below that this objection against the functional approach is based on a misconception (see infra sections IV B 2-3). activity. 33 The Court agreed with this: the relevant question is whether or not goods or services are offered on a market, but whether this activity is actually carried out by private undertakings is not the deciding factor.
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III. Imperium, method of financing, commercial freedom When defining the concept of undertaking, the Court has also considered several contextual factors relevant. The most important of these are (1) the question of whether the activity belongs to the government's imperium, (2) the method of financing and (3) whether or not the entity in question has commercial latitude (or is subject to state oversight). These criteria will be discussed below.
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A. Imperium
The term imperium seems to refer to the "natural" or "classic" domain of the government. In the case law, reference is often made to a statement made by AG Mayras, who, for the interpretation of Article 51 TFEU, defines public authority as follows:
Official authority is that which arises from the sovereignty and majesty of the State: for him who exercises it, it implies the power of enjoying the prerogatives outside the general law, privileges of official power and powers of coercion over citizens.
36
This description, which was cited by AG Jacobs in Höfner, but ignored by the Court in that case, is revisited in later cases, starting with Eurocontrol.
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From that point onwards, the principle criterion for the assessment of cases beyond social security is seemingly simple: if the activity is an expression of government authority it falls outside the scope of competition law, and if the activity comes down to offering goods on a market, then it will fall within that scope. 38 However, this seemingly simple solution brings For social insurances, the Court specifically chose as a criterion the level of solidarity between the insured, while the concept of imperium did not play any role in these cases. This criterion is included in the discussion hereafter on financing and the commercial latitude.
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Opinions of AG Jacobs in case C-41/90 Höfner EU:C:1991:14, para 22 and AG Tesauro in case C-364/92 Eurocontrol EU:C:1993:878, para 9. Art. 51 TFEU states that the provisions on the right of establishment do not apply to activities in connection with the exercise of public authority by a member state.
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Case C-364/92 Eurocontrol EU:C:1994:7, para 30. several problems. First, it leads to a shifting of the definition question to the meaning of the concept imperium. Second, the problem of form-based classification emerges, as it may seem that activities can now be shielded from competition law by conferring a special legal status on them and/or enveloping the activities with special powers. The Court has given different interpretations of the concept of imperium. Eurocontrol, which dealt with airspace supervision, contained a multi-dimensional approach. First, it established that, from a geographical perspective, the responsibility for the activity in question belonged to the sovereignty of the contracting states and was exercised on their behalf. 39 The Court also gave weight to the presence of special powers of coercion that are typical of State actions, and which thus deviate from the normal legal relations between citizens. 40 Finally, the Court looked into the interests involved in the activities. It established that airspace supervision is performed to the benefit of each aircraft that is present in that airspace, even if it has not paid the route charges owed. As such, the activity is considered of public interest. 41 These factors combined led the Court to reach the conclusion that Eurocontrol's tasks are "typical" publicauthority powers, which, consequently, are not of an economic nature. 42 In Diego Calì, the Court offered a more concise analysis. That case concerned inspections to prevent pollution of the marine environment in the harbour of Genua. Without much substantive argumentation, the Court concluded that this was a task in the public interest, which belonged to the essential functions of the State. 43 As such, it was considered an exercise of powers that are typically those of a public authority, as the Court puts it simply. 44 The ruling does not clearly explain why this is an interest that the government needs to protect, perhaps because it is more or less self-evident. However, the Advocate General did go more deeply into the issue. First, he pointed out that the marine environment is a public asset that must be protected in the interest of the people living in the area. 45 He then stated that the inspection tasks cannot be carried out effectively within a competitive system because they need to be performed independently from the payment of fees. 46 Furthermore, he concluded that the presence of a
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Case C-364/92 Eurocontrol EU:C:1994:7, para 20. 40 Ibid, paras 23-24. 41 Ibid, paras 25 and 27. See also the opinion of AG Tesauro in this case who, in broad terms, rules that the following falls under the imperium "(-) the fundamental powers of a public authority in areas such as general and fiscal administration, justice, security and national defence" (EU:C:1993:878, para 9).
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Case C-364/92 Eurocontrol EU:C:1994:7, para 30. 43 Case C-343/95 Diego Calì EU:C:1997:160, paras 19-22. 44 Ibid, para 23.
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Opinion of AG Tesauro in case C-343/95 Diego Calì EU:C:1996:482, paras 46-47. 46 Ibid, para 49.
market cannot be presumed, as the element of supply and demand in the relationship between the provision of services and the paying parties is lacking. 47 Finally, he noted the great importance of environmental protection to current and future generations, an interest that is also embodied in Community law. In his view, preventive environmental protection could therefore not be understood as anything other than a core State activity.
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Compass-Datenbank is the third case that can shed light on the question of how the imperium is defined. 49 This case concerned the administration of a public register of companies. In this case, too, the Court's analysis is very concise. On the basis of Eurocontrol and Diego Calì, it concluded that a data collection activity on the basis of a statutory obligation for undertakings to disclose the data and related powers of enforcement falls within the exercise of public powers. As a result, such an activity is not of an economic nature. 50 In contrast to the Court, the Advocate General in this case, too, explored more deeply the interest that is served by the activity concerned. He argued that the register serves a general interest of legal certainty. The register is public, and the data included in it have a legal status. In that respect, the register differs from business information that is collected and commercialized by private parties. 51 It thus appears that the Court sometimes pays more attention to the existence of special powers or means of enforcement than to the nature of the activity itself. As such, a side issue threatens to become a main issue. 52 At the end of the day, the functional approach should only concern the nature of the activities itself. 53 In my view, the abovementioned case law justifies this interpretation. 54 47 Ibid, para 53. 48 Ibid, para 56. 49 In several other cases the Court considered activities to be included in the imperium, such as the subsidizing of organizations that are active in the public interest or social assistance (Casa di Risparmio di Firenze) and the authorization of motorcycling events (MOTOE). These cases do not offer additional insight in the general lines along which the Court defines the imperium. Ibid, paras 47-55. In MOTOE too, without further explanation, the power to give consent to applications for authorization to organize motorcycling events is considered an exercise of public-authority powers (case C-49/07 MOTOE EU:C:2008:376, para 46). This is also the opinion of Winterstein (n 21). 54 It is however unfortunate that, for this conclusion, support must be found in the opinions of the Advocates General in Diego Calì and Compass-Datenbank in particular, because these rulings unto themselves offer little clarity with regard to this key question.
Several rulings in which the Court does conclude that economic activities are present, also show that special powers or means of enforcement are not necessarily a deciding factor. For example, the Court did not hesitate to regard the "public" power of British Telecommunications to set tariffs as part of the exercise of economic activities. 55 The public employment activities in Höfner, too, were regarded as economic activities even though, under German law, these were carried out under State authority. 56 In Aéroports de Paris, the General Court concluded that the fact that an activity is carried out within the framework of a system of special supervision of publicly owned property does not rule out that said activity is of an economic nature. 57 In that same case, the Court noted that Bodson and Eurocontrol show that the existence of State prerogatives does not rule out that competition law can be applicable, because, for the question of whether or not there are prerogatives that are typically State prerogatives, the nature and the aim of such activities must also be examined.
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B. Method of financing
As already noted, the Court assumed in Höfner that the method of financing was not relevant. That statement is of itself unclear, as "financing" can relate to both capital and revenues. It is self-evident that how capital is provided is irrelevant as it is undisputed that also state-owned undertakings can carry out economic activities. It is more likely that the Court referred to revenues. It had to explain after all why an activity that is offered for free could still be qualified as an economic activity. The question to address now is how the method of financing, as interpreted in this sense, played a role in subsequent cases.
Social security
It became quickly apparent that the Court had difficulty to apply the Höfner approach to social-security cases. 59 In Poucet et Pistre, the Court applied criteria that partially did concern the method of financing. What was considered to be of importance was: (1) whether or not the premiums were determined on the basis of solidarity, and therefore had no direct link with the provided services and (2) whether or not participation Also noted by Sierra (n 21) 49.
in the insurance was mandatory. These criteria clearly concern the method of financing. The degree of solidarity and the mandatory participation are the central benchmarks that the Court also uses in subsequent cases. 60 It is important to note that also in these cases the underlying question was whether the goods can be offered on a market by private undertakings. 61 This is not the case if a high degree of solidarity is required. After all, private firms are not able to enforce participation, and, in a normal market, both insurers and insured are able to select the best option available. 62 As a result, private insurance schemes have only a limited ability to give shape to solidarity between groups with different risk profiles and/or levels of income.
Beyond social security
In cases beyond social security we can observe many different modes of financing of activities that the Court characterized as non-economic. These modes include charges (in Eurocontrol and Diego Calì), statutory fees (in Compass-Datenbank) or free services (in Selex). Even though they differ, all these methods of financing clearly can be distinguished from those in the normal process of selling goods on the market. On the other hand, decisions where activities were designated as having an economic nature were often based in part on the fact that a service was carried out for remuneration by the buyer.
63 However, as Höfner shows, this is not always the case.
It can be concluded that, in both types of cases, the method of financing is indeed relevant in some specific way. However, the investigation of the method of financing leads back to the fundamental question of the functional approach. If the method of financing corresponds with that of regular market transactions, this is an indication of activities that can be offered on the market by private undertakings, and can thus be considered to be economic activities. If it does not, the opposite applies.
C. Commercial latitude
In Eurocontrol, AG Tesauro already emphasized that the question of whether the charges are set by a public authority or by the entity in
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See infra Section V.1. question cannot be the deciding factor in defining economic activities. 64 After all, one of the implications of the functional approach is that governments can perform economic activities themselves, and, in that capacity, are able to make their own commercial decisions. 65 Conversely, it is also possible that public or private bodies that are organizationally separate from the government, carry out non-economic activities. 66 Cases like Diego Calì reveal that it is not relevant whether or not the State acts directly through its own administration or by way of a body on which it has conferred a certain task. 67 It also turns out that this can involve some "commercial" latitude without the activity becoming economic. This latitude can, for example, relate to the determination of the level of the necessary charges.
68 A similar situation arises where member states give qualitative freedom to entities that perform a certain task, for example, in the field of publicly financed education. 69 It seems therefore, that the "commercial latitude" factor cannot be assessed separately from the nature of the activity itself. In the functional approach, commercial latitude may be a relevant contextual factor, but only as derived from the question of whether or not the service can be offered on a market by private undertakings.
Social security
When we test this hypothesis against the case law on social security, we find the following. The Court has consistently regarded social-security schemes as non-economic if they are aimed at establishing a high degree of solidarity among the insured. This solidarity can be related to differences in risks, differences in income or other factors. The solidarity aim will lead to a diluted relationship between premiums and benefits. Therefore, selection by both insurers and insured will have to be prevented to keep the insurance scheme viable. This is called "adverse selection". Adverse selection can be prevented by mandating, as well as obliging, citizens to participate in an insurance scheme and by prohibiting insurers from denying coverage. In case C-29/74 IGAV EU:C:1975:81, para 53, an independent public body was concerned (non-economic activities). In case C-343/95 Diego Calì EU:C:1997:160, para 13, an independent private body was concerned (non-economic activities). In case C-309/99 Wouters EU:C:2002:98, para 65, a public institution was concerned (economic activities). In case C-222/04 Casa di Risparmio EU:C:2006:8, para 121, banking foundations were concerned (partially non-economic activities). 67 Case C-343/95 Diego Calì EU:C:1997:160, para 17.
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As was the case in Diego Cali to a certain extent; see n 74 and accompanying text.
69
See infra Section V.3.
It is important to note that a solidarity aim will normally be implemented through the determination of the specific levels of premiums and benefits. The purpose (social or otherwise) of an insurance can thus be deduced from these parameters. In this sense, a limited commercial latitude seems inherent to the non-economic nature of social insurances. The solidarity aim implies a limited freedom to determine premiums and benefits by the insurer.
Although the absence of commercial latitude could thus be seen as a consequence of a solidarity aim, the Court seems to consider it a criterion on its own. Especially in the more recent cases, solidarity and oversight by the State are presented as criteria of equal rank. 70 This seems inconsistent with the principle that the State itself can engage in economic activities. Furthermore, it could make the assessment framework less functional. If multiple indicators are separately given weight, this could create problems when, in real-life cases, the indicators point into different directions. 71 An alternative, and in my view better theory is, that a high degree of solidarity and governmental oversight are conditions that must be cumulatively met for an insurance scheme to be of a non-economic nature. This theory is further explored in the second part of this article. 
Beyond social security
In cases beyond social security, the factor of commercial latitude has been of limited significance. In some cases, the economic nature of the activities was so evident that few words were needed. For example, in cases about liberal professions the Court limited itself to the establishment (at the most) that the services in question were carried out for remuneration and that the providers accepted financial risks.
73 Also in several other cases commercial latitude did not play any role. For example, in Höfner, where commercial latitude appears to have been absent, this aspect was not mentioned, and also not in Glöckner, MOTOE and Casa di Risparmio. Yet, in several other cases, commercial latitude did receive a certain weight. In Diego Calì, the Court found the question of who was allowed to set the inspection fees of some, albeit limited, significance. The Court assumed that such power, which lay with the implementing authority, formed an integral part of the surveillance activity. However, the tariffs had "moreover" been approved by the State, the Court said. 74 Also in Eurocontrol and Compass-Datenbank, the Court noted that the charges were set by government. 75 In Aéroports de Paris, the Court gave explicit weight to commercial latitude as an evidentiary element. Airport infrastructure management was regarded as an economic activity based on the consideration that this was made available to users in return for a fee, together with the fact that the airport set the charges independently.
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The general picture is that the Court adhered to its functional approach in most of these cases and that commercial latitude was, at the most, of limited significance in the assessment. The absence of commercial latitude is sometimes used as a circumstance that is taken into account as a confirming factor. 77 In the domain of social security (the absence of), commercial latitude plays a more prominent role. This can at least partly be explained by the goal of solidarity which is difficult to reconcile with commercial latitude.
D. Conclusion
In Höfner, the Court chose a broad, functional definition of the concept of undertaking, which implies an abstract approach. At the same time, the Court in practice also tried to base its conclusions on factual observations about the existence of a market. However, this cannot be interpreted as a departure by the Court of the broader, more abstract approach.
With regard to the contextual factors imperium, method of financing and commercial latitude, it can be concluded that the Court usually sees them in connection with the nature of the activity itself. Sometimes, it seems as if these factors become detached from the functional approach. This may put the consistency of the assessment framework at risk. The second part of this article will look into the extent to which the functional approach of the Court can be understood better if observed through the lens of market failure. 
IV. The concept of market failure as a definition tool
Economists have developed significant insights into the circumstances in which markets function well. From these insights, the different types of market failure have been derived. When markets fail, consumers are not able to fully achieve their welfare objectives through the market process. Well-known examples of market failures are market power, external effects and the market's inability to create public goods. Causes of market failure are factors like economies of scale, transaction costs, imperfect information and the absence of property rights. Market failures can be solved in several ways. First of all, not every deviation from the theoretical concept of perfect competition constitutes a market failure in a strict sense. In many cases, the market is capable of solving market imperfections (which fall under a broad definition of market failure) by itself.
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In other cases, government must step in. Governments can address market failures by correcting the market through, for example, subsidies or taxes, or by initiating the provision of certain goods itself. When looking at the government through the lens of market failure, we consider the government's role as complementary to that of the market.
The insights into the nature of market failures (in the broader definition) have had a profound influence on competition law. This is the most apparent in the approach to vertical restraints, where they have led to a more lenient application of the law. 79 With regard to horizontal cooperation, the influence of the market failure perspective can also be observed, in for example the approach to collaboration in R&D, to codes of conduct for professionals and to arrangements regarding sports. 80 This perspective may also help to understand the difference between restrictions by object and by effect, as well as the "Wouters" case law. 81 Thus, this conceptual framework is of great importance for how competition law evolves.
That the concept of market failures can also be relevant for the definition of non-economic activities has been considered before. 82 Buendia Sierra suggested that the Höfner ruling (in particular) contains a distinction between, as he calls it, "diffuse" and "specific" activities. A characteristic of diffuse activities is that their benefits are distributed among all members of a society. 83 As a result, as opposed to specific activities, diffuse activities cannot be the object of market transactions between individual buyers and sellers. That is why in Buendia Sierra's view they are of a non-economic nature. He argues that this distinction could have been applied more consistently in later case law. 84 Odudu considered that cases such as Poucet et Pistre, Eurocontrol and Diego Calì can be understood by using the framework of public goods, a concept that is related to that of "diffuse" goods, but to which it is not identical, as will be explained below. 85 It is interesting to flesh out these ideas further. After all, the above shows that the difference between economic and non-economic activities depends primarily on the intrinsic nature of such activities, which makes it important to understand this nature well. The question to be tackled now is, whether the conceptual framework of market failure can be useful for this.
A. Public goods, common resources and solidarity
According to economic literature, public goods possess two characteristics:
(a) Individual consumers cannot be excluded from the benefits of such goods. (b) The benefits of such goods for one consumer do not come at the expense of others.
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Classic examples of public goods are law enforcement and the provision of internal and external security (police and defense). Public goods that relate to more current issues in society are the protection of endangered species, air quality and the interests of future generations. Due to the element of non-excludability, the market gives too few incentives to provide public goods by private firms. After all, individuals can enjoy the benefits of public goods regardless of whether or not they actually pay for them. Public goods thus suffer from a coordination problem: if 83 Sierra (n 21) 48. 84 Ibid, 59. their production is left to the market, they will be created to a limited degree or not at all. Citizens will instead have to make collective choices about both the provision of public goods and the financing thereof.
This coordination problem also applies for non-excludable goods that are rivalrous, the so-called common resources. 87 Examples are natural resources that are freely accessible but also scarce, like fishing grounds and freely accessible infrastructure. The mirror image of common resources is the so-called club goods that are non-rivalrous, but for which exclusion is possible. 88 For example, it is feasible to exclude individual consumers from television broadcasts while their reception is non-rivalrous. Club goods do not suffer from the abovementioned coordination problem because the enjoyment of the benefits can be made dependent on individual payment. These categories are shown in the following table.
Nature of the good
Non-rivalrous Rivalrous
Non-excludable Public goods Common resources Excludable
Club goods Private goods
It should be noted that individuals can sometimes create a private substitute for a public good. One can think of a shopping mall that hires private security contractors when public safety is insufficiently guaranteed. In practice, the concept of public goods includes goods that can be provided through private means, but only at considerably higher costs and/or with a considerably lower service level for society as a whole.
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In the section below, the starting point is the hypothesis that activities that are typified as non-economic, are characterized by non-excludability. It can however be noted already that this hypothesis fails with respect to social security, because it is technically possible to exclude individuals from the benefit of any insurance scheme. However, there are other reasons why (social) insurances can sometimes not be established through the market system. George Akerlof famously argued that this may be the consequence of information asymmetry. In insurance markets, customers are often better aware of the risks they run than insurers. If risks differ substantially between consumers, risk-selection will occur. Consumers with a low-risk profile will not want to buy an insurance policy at a premium that may be appropriate for the average consumer, but is too high for them. They will either choose a cheaper policy that does match their risk profile or they will not insure themselves at all. This selection mechanism may, in extreme cases, render an insurance scheme not viable. 90 A similar effect may arise in the field of life insurance due to the short-sightedness of consumers, resulting in too little investment in an insurance scheme by young people in particular. 91 As with public goods and common resources, a coordination problem is present, leading to the malfunctioning of markets. This problem can be solved by an obligatory solidarity between different groups. To enforce this solidarity, government intervention will often be necessary.
B. Implications for the competition-law analysis
From the previous paragraph, several relevant insights can be inferred for the interpretation of the concept of non-economic activity. First of all, it appears that, of the two typical characteristics of public goods, only the characteristic of non-excludability is relevant. The fact that a good is non-rivalrous has other implications. Many goods offered on the market possess this characteristic, for example media, pharmaceuticals and software. The non-rival nature of these goods implies economies of scale, because the marginal production costs are zero or close to zero. As a result, dominant positions can emerge relatively easily. That is why government intervention is often seen in the classic network sectors in particular. 92 However, these are considered to be economic activities under European law.
Buendia Sierra has therefore correctly focused his attention on the diffuse character of (the benefits of) non-economic activities. After all, that is what determines the non-excludability, and thus the inability of the market to provide the good. From this follows, that also common resources should be considered non-economic activities. Examples include public infrastructure and the protection of scarce environmental goods. (90) 629. This problem can be partially overcome by offering insurances that are tailored to specific high-risk groups with the corresponding differences in premiums. This can be in line with market conditions but conflict with a desire to realize solidarity between groups with different risks. As a consequence of market power, but also because private suppliers will have to cover fixed costs, they will tend to charge a price that is higher than the marginal costs, thereby creating a dead weight loss. See J Stiglitz and J Rosengard, Economics of the Public Sector (Norton & Co. 2015) 103. 93 In the case of free accessible natural resources, the market failure is not reflected in the fact that they are not created on the market, but in that they can often not be preserved without government intervention.
As said, in theory, the existence of social insurances could be explained by a market failure due to information asymmetry. Enforced risk solidarity would then be needed to remedy this failure. But in fact, social insurance schemes are often also used to attain a fairer distribution of income. This may concern, among others, solidarity between different income groups or differences in family size. So in practice, the solidarity aim can go much further than what is necessary to address a market failure. If so, the objective of the insurance scheme is not efficiency (curing a market failure) but equity (attaining a fairer distribution of income). In all of these cases participation in the insurance scheme must be mandatory to prevent that solidarity is undermined. While adverse selection can, as market failure, destroy a market as such, it may also lead to the undermining of the distributional goal of insurance schemes that would in itself be viable without such goal.
In thus appears that the activities that cannot flourish on the market are public goods, common resources as well as social insurance schemes of which either the viability as such or the distributional goal is severely undermined by adverse selection. In the rest of this article these categories will, for convenience, together be referred to as social goods. It will now be examined what insights the perspective of social goods may yield for the definition of economic activities.
1. Social goods are usually not withdrawn from the market When the government offers a social good, there is typically no withdrawal of activities from the market as that good would not have been offered without government intervention. This insight ties in with the vision on which the functional approach is based: non-economic activities are activities that, in principle, cannot be carried out on a market by private undertakings.
This line of reasoning has one exception: insurance schemes that would also be viable in a free market, but are aimed at securing solidarity. In these cases, private activities are indeed excluded from the market. This seems to answer the question of whether the functional approach gives governments any discretion to determine whether or not activities are of an economic nature. 2. A social good may compete with private goods As noted, it is often conceivable that individuals create imperfect substitutes for a social good. 95 If a society offers a high level of collective security,
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See supra Section I.
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See supra Section IV.A. its citizens will have little need for additional private services. The market's role will thus be smaller: private offerings are pushed out (potentially or actually) by the social good. Social and private goods subsequently continue to compete with each other to a certain extent. This being said, ensuring public safety is undeniably a social good. This shows that care is required when putting forward the argument that an activity is economic on the basis that it competes with private undertakings.
These first two points appear to conflict with each other: although social goods cannot be created on the market, they often compete with private goods to a certain degree. This shows that there is no hard divide between social and private goods, but rather a fluid one. It is reasonable to include in social goods situations in which a collective choice results in a service level for a given good that is substantially higher than what would have been created spontaneously on the market. This means that the nature of the activity cannot be seen separately from the purpose for which it is created.
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The fluidity of the divide between social and private goods is also reflected by the fact that the domain of private goods is heterogeneous in an economic as well as legal sense. This becomes apparent when we look at the so-called Services of General Economic Interest (SGEI). These are economic activities, but the creation of an adequate service level would often not materialize without any kind of government intervention, such as the granting of a subsidy or of a special or exclusive right. One can thus conclude that the difference between SGEI and non-economic activities is only a matter of degree.
3. Offering social goods can be franchised to private undertakings Private undertakings can provide social goods by government order. The rationale behind social goods does not preclude this by any means. We can see examples of this in the case law. In Diego Calì, the task of carrying out environmental inspections by the authorized agency, Consorzio Autonomo del Porto, was transferred to Servizi Ecologici Port di Genova SpA (a private company). 97 The Casa di Risparmio di Firenze case involved banking foundations that were charged with subsidizing institutions of public interest and social assistance. 98 In both cases, the entities
This addresses the objection that some authors had raised against the broad interpretation of the Höfner ruling that, in principle, almost every activity could be carried out by a private undertaking (see n 21).
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Case C-343/95 Diego Calì, EU:C:1997:160, para 13. responsible for the execution of the abovementioned tasks were not considered undertakings for the purpose of executing these tasks.
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I therefore do not agree with Advocate General Poiares Maduro's view that a broad interpretation of Höfner would lead to a too wide scope of competition law, because, as he argues, even national defense can be franchised to private undertakings. 100 The presence of an option to franchise an activity should, as such, be of no influence on the nature of that activity. When activities of a non-economic nature are the subject of a franchise, this nature also determines the status, under competition law, of the agency that performs the franchise, but only as far as it acts in this capacity (see Section IV.B.5). This is irrespective of whether the agency is a forprofit undertaking or not. 4. Competition between social goods within a single domain is not possible Several Advocates General have noted that the provision of a good that they designated as non-economic is inevitably a monopoly activity.
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Because of non-excludability, duplication of a public good is, in principle, possible nor useful. The same holds for common resources and social insurance schemes. As a rule, governments thus create a single, undivided social good within a certain domain. Under this circumstance, the primary interest that competition law aims to protect (competition in markets) is absent.
However, governments sometimes decide to introduce "scripted" competition between several agencies that they appoint to offer a social good together. In that way, incentives for maintaining efficiency and quality can be created while genuine competition would not be consistent with the nature of the good. The AOK case gives an example thereof. The German health insurance schemes collectively formed a system based 99 See also case C-174/14 Saudacor EU:C:2015:733, paras 62 and 75, and AG Tesauro in case C-364/92 Eurocontrol EU:C:1993:878, para 12. Also in the field of social security it is not material whether they are executed by public or private entities; see case C-437/09 AG2R Prévoyance EU:C:2011:112, para 43. 100 See n 31. 101 This is also the opinion of Winterstein (n 21):
(i)t is a necessary consequence of the functional approach taken by the Court that an activity neither loses its economic nature by the mere fact that it is exercised by the State or by a State body (-) nor becomes an economic activity by virtue of the fact that it is performed by a private company (-).
See also Sierra (n 21) 61 giving the example of the management of English prisons by private undertakings. 102 Opinion AG Tesauro in case C-364/92 Eurocontrol EU:C:1993:878, para 13 and AG Cosmas in case C-343/ 95 Diego Calì EU:C:1996:482, para 49.
on solidarity. 103 However, they did enjoy some degree of freedom in setting the premiums and recruiting customers, which is an argument that competition law should apply. 104 The Court ruled differently though: in this case, the aspect of solidarity was dominant, and competition law was deemed not to be applicable. 105 5. Competition for a franchise should not influence the qualification of an activity Governments can choose to elicit competition when franchising the performance of a non-economic activity. In that case, it is possible that the competition is restricted, for example, through bid-rigging. From a European law perspective, it remains to be seen whether competition law applies to such situations. In my view, however, it should. Also the competitive process preceding the performance of a non-economic activity deserves protection by competition law. This means that market participants that compete for a contract to perform a public task, should, at that point, be considered to be operating as undertaking.
Such a (preceding) bidding process should however be distinguished from the (subsequent) performance of the public task, which can amount to the provision of a social good. AG2R Prevoyance shows that there can be confusion on this issue. AG2R is a provider of a health insurance scheme that is initiated by employees and employers. In its ruling, the Court first established that this insurance scheme had a social objective and involved a high degree of solidarity. 106 The Court then examined to what extent AG2R had "autonomy". In that assessment, it was considered relevant for determining the nature of the activity, whether or not the social partners and AG2R had any margin for negotiations with regard to the modalities of AG2R's appointment as provider of the insurance scheme. 107 The Court concluded that it could be the case, and therefore for the national court to examine, that AG2R: (-) is an undertaking engaged in an economic activity which was chosen by the social partners, on the basis of financial and economic considerations, from among other undertakings with which it is in competition on the market in the provident services which it offers. 108 It seems that two aspects of operating AG2R are confused here: the position of AG2R towards the social partners as bidder for the task to be performed and the nature of that task itself. 109 Here too, conflict may occur with the established principle that (non-economic) activities can be franchised to private undertakings without changing the activity's nature as a result. Competition for the assignment to carry out a certain (public) duty should not stand in the way of the conclusion that performing that duty itself is of a non-economic nature as long as the execution of that duty has all the characteristics of a non-economic activity.
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6. The concept of government can be understood in a functional manner as well When economic activities can be defined in a functional way, it seems logical that this goes for government activities too, in view of their complementary nature. The economic-theoretical perspective ties in with this implication because it essentially offers an explanation for the mere existence of governments. In this perspective, governments emerge from the need to create goods where the market is unable to do so. 111 This logic is general; like economic activities, government activities can thus be defined functionally. 112 The concept of "government" can cover a broad range of collectivities such as national and lower governments, supranational bodies, but also trade associations, and organizations of the social partners insofar these create social goods for the benefit of the members. Such variety of collectivities can indeed be found in the case law. 113 However, in a competition-law context, it would be unwise to use a purely functional interpretation of the concept of government because what we call a public good in a technical sense (non-excludability and 109 This confusion can also be observed in Saudacor (case C-174/14, EU:C:2015:733, para 66) where the Court apparently finds it relevant for the determination of the nature of the activity to know whether the order for carrying out the activity is given by means of a tender process. 110 Kersting has a different view: he agrees that when state control does not effectively preclude competition between the possible providers of a (social) insurance scheme, such room for competition deserves protection under competition law, but he opines that such protection can only be granted if the entities concerned are, in a general sense, considered to be undertakings; C Kersting 'Social Security and Competition Law -ECJ focuses on Art. non-rivalry) is not by definition also a public good in an economic sense. This is only so if the creation of the good is welfare enhancing, which means that the benefits of it must exceed the costs. This calculus will normally be made through the democratic process. Also the question who should bear the costs of the good is of a political nature. For these reasons, a decision to establish a social good without involvement of government in a formal sense lacks legitimacy, especially when the costs thereof are borne by individuals who are not represented in that decision. For example, professional rules that have been collectively agreed upon within an industry may be a public good for the members of the profession, but need not be so for society at large. The consideration of the interests of "insiders" versus "outsiders" could consequently take on a political character, and thus calls for democratic justification. 7. Imperium: special power or special responsibility?
In the above, we observed that in the case law the exercise of governmental prerogatives is one of two main categories of non-economic activities. 115 A relevant question is, what role special powers and means of coercion should play in this categorization of cases. The social-good perspective can clarify that. First, for some social goods, the service that is offered to society coincides with the exercise of special powers or means of coercion. Examples of this category are air traffic control, environmental inspections or the management of prisons. 116 In this case, the social good inevitably assumes the obligation on citizens or undertakings to subject themselves to a certain regulatory or supervisory regime. In other situations, special powers are more a derivative of the exercise of the public task, as is the case with the power to impose charges (mandatory or otherwise) or the enforcement of a statutory obligation to provide information. 117 Often, other choices would have been possible, particularly with regard to the financing of the activity (see point 8 below). Special powers are thus not always needed to provide a social good. Examples that illustrate this may include the cleaning and redevelopment of contaminated industrial sites or the management of a special wildlife area. 118 From a social-good perspective, also these are non-economic activities because they are for the benefit of all members of society.
It would thus not be correct to base the determination of non-economic activities solely on the presence of special powers or means of coercion. 119 That would assume too narrow an interpretation of the government's role in today's society. It would bring to mind Hobbes' night-watchman state where government's role more or less coincides with the exercise of a state monopoly on violence. 120 In today's society, the government covers a much broader range of domains. In this contemporary view, the presence of special powers is not always critical, but rather whether or not the collectivity assumes a special responsibility. The concept of social goods can help in the definition of this responsibility, as it encapsulates coordination problems which lead to the market not creating certain goods which are considered important for the general welfare.
Method of financing
Social goods can be financed in different ways. Public goods and common resources are often paid out of the general budget, not requiring any specific financing. However, when specific financing is chosen, then it is likely that special powers and/or means of coercion will be employed. As the benefits of the good are freely accessible, payment cannot take place through regular market transactions. Special taxes or retributions or, in the case of social insurance schemes, mandatory premium payments can be introduced instead. The relationship between the benefits of a social good and the payment for them can vary. For example, Diego Calì, concerned a charge the purpose of which was to cover the costs of the social good, with no individual relationship between that charge and the benefits of the good. In Eurocontrol, such a relationship was only partially present. The same applies to social insurance schemes with a high degree of solidarity. If participation is mandatory, the premium is basically, for part of the population, a veiled tax. It can thus be concluded that social goods utilize methods of financing that are fundamentally different from that of private goods.
This variety in financing modes shows that it should not be concluded too soon that a good is of an economic nature just because it is provided for remuneration. 121 If a social good is financed by individual payments from citizens or businesses, the nature thereof must be carefully examined. In such an examination, the presence of special obligations or powers of coercion can be relevant but is not always necessary (think of passport fees). There is however, in my opinion, no indication that the Court has made incorrect assessments with regard to this point. In general, the Court has always placed the nature of the activities at the centre of its reasoning, and has always assessed the method of financing in connection with other factors. As a result, free services, for example, were considered as economic activities in Höfner, but not in Selex.
V. Non-economic activities and market failure: does it fit?
Section IV revealed that the concept of social goods can help in formulating the right criteria for the definition of economic activities in accordance with the functional approach. This can also be expected from an economic point of view. Social goods epitomize the very reason why the government take over the market's role. It is logical that, under such circumstances, competition law does not apply. 122 The divide between social goods and private goods can already be spotted easily in several early rulings. The activities in cases like Eurocontrol and Diego Calì pointed clearly in the direction of public goods, and in cases such as Höfner and Custom Agents of private goods. The cases in the social-security domain, however, are less easy to interpret in that respect. Having explored both the case law and the concept of market failure in the previous parts of this article, and having pointed to several pitfalls in this exploration, it is now time to arrive at a synthesis.
A. Social security
Social security is often seen as a separate thread in the case law, to which different definition criteria apply. However, the Court seems to use the same basic criterion for both types of cases, which is whether the activity can be provided by private undertakings on a market. 123 Nevertheless, it appears that this criterion has been applied to social security in a special way. In the field of social insurance, two motives for government intervention can play a role. The government takes over the market's role if (a) socially desired insurance schemes cannot be provided in the market as a result of a genuine market failure or (b) the government wants to bring about a more equitable income distribution. In the case law, these two motives are not systematically distinguished. In some cases, the Court considers it relevant that insurance premiums are not proportional to risks. 124 But in the end, the Court seems to give all kinds of solidarity an equal weight. Already since Poucet et Pistre the Court expressly based its assessment on the importance of income solidarity, among other aspects. 125 In general, it seems that the more solidarity (whatever its nature) is put forward, the sooner the Court arrives at the conclusion that the activity is of a non-economic nature.
Only a broad interpretation of the concept of market failure thus appears to offer sufficient guidance to explain the definition of non-economic activities with respect to social security. Most economists do not see inequality as a market failure in a strict sense. They do acknowledge that it is a valid concern of the government, though of a non-economic nature. From a legal point of view, the question may arise whether or not it is consistent to qualify an activity as non-economic when that activity would be viable on the market but is withdrawn from it for reasons of equity. 126 However, from a practical point of view that question has little relevance because unravelling the aspects of risk solidarity and income solidarity would only make the definition problem more complex without offering a clear benefit in return. 127 In this (broader) market failure perspective, solidarity would indeed be the principal criterion for defining non-economic activities, just as it is in the case law. In addition, also mandatory participation and the obligation for insurers to accept all applicants are key factors. Such clauses prevent adverse selection, and are thus instrumental in the realization of the C-70/95 Sodemare EU:C:1997:55, para 29. It is striking that, in the later rulings in Kattner and AG2R Pré-voyance, no reference is made to this basic distinction any longer. 124 . 126 SGEI may be motivated by reasons of solidarity too. Nevertheless, they are economic activities under European law. 127 As will be explained briefly in infra Section V.3. solidarity objective. However, no separate importance should be attached to the mere presence of such obligations, irrespective of a solidarity motive.
128 These findings correspond with the main lines of the case law as it has evolved thus far.
B. Beyond social security
Experience has shown that cases beyond social security require analyses that vary in depth. Sometimes a brief assessment will suffice. For example, it can be easily concluded that the liberal professions are economic activities on the basis of factual indications that a market indeed exists. 129 This also applies to fairly common activities such as the trade in tobacco products. On the other hand, there are activities that can easily be designated as typical governmental activities, such as granting permits by municipalities. 130 In less obvious cases contextual factors have to be taken into consideration. In those situations in particular, it is critical to start the definition process from the central question of whether or not the activity is suitable to be carried out by undertakings in a market. The above reveals that the principle of non-excludability can be useful in answering that question. The question that needs to be asked in this context is a very simple one: does the activity offer (to a considerable degree) benefits to the collectivity, without the possibility to make access to those benefits subject to a voluntary exchange act.
In essence, the activities that the Court identifies as non-economic all fall within this description. They all offer benefits to the collectivity, without the possibility of exclusion. Selex could serve as an example to illustrate this fact. On the face of it, this case involved a considerable number of various activities of Eurocontrol: technical normalization, assistance to national administrations, procurement of prototypes and the management of intellectual property rights. According to the Court, however, these activities could be grouped into a single main task: establishing a uniform European air traffic management system. 131 Since this task was considered a non-economic activity, it was also true for all activities that were necessary to its execution. For the Court, it was obvious that any partitioning of this main task into activities within some of which 128 In this context, AG Jacobs points to the potential risk of insurance of an economic nature being shielded from competition law (case C-67/96, Albany, EU:C:1999:28, para 347). 129 For example: medical specialists (Pavlov), lawyers (Wouters), accountants (OTOC), geologists (CNG). competition would be allowed, would be counterproductive. This main task is clearly a public good for the benefit of the entire community. A similar situation to that in Selex can be seen in cases involving environmental protection or management of a public registry of business information. 132 Such cases clearly concern activities that are in the general interest, without the possibility to exclude anyone from the activity's benefits.
The insight that non-excludability can be the compelling reason for a public provision of certain services corresponds well to the non-social security part of the case law. The fact that, as previously mentioned, a hard divide between public and private goods is not always easy to make in practice, did not prevent the Court from developing a consistent legal framework, which, in my opinion, offers sufficient guidance for most situations. Yet, there are still activities the assessment of which may pose thorny dilemmas. The next section discusses an example about education, which illustrates this point.
C. Should solutions be based on principle or on pragmatism?
In the present article, it was shown that in the assessment of concrete cases emphasis is sometimes placed on indications of the real existence of a market, and in other cases on the context in which activities are carried out. At times, these approaches complement each other. The article also showed that both approaches have their pitfalls. It is therefore critical that the underlying principle of the functional approach is always kept in mind. This being said, from a legal-certainty viewpoint it is also desirable that no complex analysis is needed to determine the jurisdiction of competition law in individual cases. It is submitted that the case law concerning social security fails in this respect. 133 Education provides an example of a better approach. Here, the Commission has chosen to use just a single definition criterion: the mode of financing. If an educational activity is financed primarily or solely by public funds, it is assumed that a social, cultural and pedagogic task is being carried out. In that case, it is considered a non-economic activity. security, governments can have multiple reasons for involvement in education. Education plays a role in terms of emancipation and culture transmission, and it increases the job-market opportunities of students. In addition, important external effects are also involved, as society as a whole benefits from a well-educated population. Thus, education has public and private characteristics. 135 In practice, it is difficult to separate these aspects. That is why it can sometimes be useful to have a relatively simple definition criterion. Since it can be inferred from public funding that society attaches a significant public interest to the education in question, it is, in this specific case, a suitable criterion. Application of the criteria as discussed in the previous parts, would lead to confusing discussions. For example publicly funded institutions may compete with private schools and they may have some latitude that can be called "commercial". This example shows that pragmatic solutions are sometimes preferable to the application of general and more abstract principles.
VI. Conclusion
From the above, the following conclusions can be drawn. First, it can be argued, albeit with a certain amount of caution, that the Court never abandoned the broader, functional approach from the Höfner ruling. As a result, when defining non-economic activities, the question of what the activities' nature is and whether these can be provided by private undertakings in a market, remained at the heart of the Courts' assessment. It can thus be concluded that the more practical criteria that the Court has developed in the course of time, should be seen and applied in light of that central question.
An analysis from an economic perspective subsequently shows that, with regard to activities outside of social security, the concept of "nonexcludability" can be useful for applying the functional approach correctly. In social security, it turned out that the definition of the concept of economic activity was based on a somewhat different rationale. The guiding principle in the definition seems not exclusively based on market failure but also on national choices regarding income solidarity. As such, this case history reveals a somewhat different development, which is not fully relevant for cases beyond social security.
In my opinion, the approach followed in this article can help in preventing the definition of non-economic economic activities from developing into a box-ticking exercise. However, the efficiency of the functional approach itself has its limitations. From a legal-certainty perspective the approach does not seem to have the same merits in all sectors. The challenge therefore is to strike a balance between concrete observations, general principles and common sense in each individual case. What the right balance is, will depend on the characteristics of the case at hand.
